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COMMENT. 

CAN THE LEGISLATURE IMPOSE UPON A STREET RAILWAY COMPANY 
THE OBLIGATION TO PAVE BETWEEN ITS RAILS? 

The limits of legislative control over public service corporations 
having special franchises in the streets have not, as yet, been definitely 
fixed by the decisions. A number of cases recently decided deal 
with this subject, the particular point being whether a street railway 
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company can be compelled to bear the expense of paving that part 
of the street specially appropriated to its use. 

One of these cases is that of the Fair Haven & Westville Railroad 
Company v. New Haven, 53 Atl. 960, decided in January, 1903. In 
1895 an act was passed by the Connecticut legislature authorizing the 
city of New Haven to issue bonds for the construction of permanent 
pavements. All pavements were to be laid by the city, but the city was 
directed to assess upon the street railway company the cost of paving 
a strip nine feet in width for each line of track on the street. An 
asphalt pavement was laid under this act, and the plaintiff company 
was assessed for its proportionate share. In an appeal from this 
assessment the constitutionality of the act was questioned by the 
plaintiff. 

In a clear and forcible opinion the court upholds the validity 
of the act, and upon two grounds, the first of which is that the act 
is a proper exercise of the police power. The reasoning of the 
court is as follows : The establishment, maintenance and regulation 
of highways is within the police power of the State. In the exercise 
of this power the State, acting through its agents, may determine 
what repairs are necessary and upon whom the burden should 
reasonably fall. Such regulation must be reasonable and the bur- 
dens must be reasonably cast, but the court will not interfere with 
the legislative discretion except in a very clear case. In the present 
case there is no such apparent injustice in imposing upon the plaintiff 
the cost of paving that portion of the street peculiarly appropriated 
to its use as to justify the court in saying that constitutional powers 
have been transgressed. 

The other ground is that the act- is valid as an amendment of 
the plaintiff's charter. The power to alter, amend or repeal the 
charter was expressly reserved. While it is impossible to precisely 
define the limits of this power of amendment, it is clear that it 
extends so far as to authorize legislation imposing reasonable regu- 
lations upon a corporation operating a railway in a public street as 
to the condition of repair in which the street shall be kept, the 
improvements which shall be made therein and the share of any 
burden incident thereto which shall be borne by the corporation. 

A similar law was upheld by the Supreme Court of Nebraska 
in the case of Lincoln Street Railwuy Co. v. the City of Lincoln, 84 
N. W. 802, decided in 1901. This law required all street railway 
companies to pave or repave between and to one foot beyond their 
outer rails, whenever the street in which such rails were laid should be 
ordered paved or repaved. Counsel for the city contended that this 
law was valid either as an exercise of the taxing power, the police 
power, or the reserve power to alter or amend the plaintiff's charter. 
The court considers these various points and indicates its opinion 
that such legislation may be sustained as an exercise of either the 
taxing power or the police power, but it bases its conclusion upon 
"the broad and fundamental doctrine of the right of the legislature 



32o YALE LAW JOURNAL. 

to impose the burdens as a reasonable exercise of its reserve power" 
to amend the charter. 

The Court of Errors and Appeal in New Jersey, in the case of 
Fielders v. N. Jersey Street Railway Co., 53 Atlantic 404, decided 
in November, 1902, deals with the question whether a municipal 
ordinance imposing upon street railway companies the duty to pave, 
repave and keep in repair a certain portion of the street, can be 
properly classed as a police regulation. The validity of the ordi- 
nance depended upon the answer to this question, as the city had 
no charter authority to pass the ordinance except as a police regu- 
lation. The court holds that such an ordinance is not a police 
regulation, but an exercise of the power of taxation, and therefore 
unauthorized by the city charter. It will be noticed, however, that 
this case does not deal with the power of the State to impose an 
obligation to pave and repave. 

The general railroad law of the State of New York, section 98, 
requires every street railway company having tracks in the street 
to "have and keep in permanent repair" that part of the street 
between the rails and two feet outside "under the supervision of the 
proper local authorities and whenever required by them to do so, 
and in such manner as they may prescribe." 

In the case of Conway v. Rochester, 157 N. Y. 33, decided in 
1898, it was contended that this law did not impose an obligation 
to repave, but the court held that an obligation to repave was 
imposed. The power of the legislature to impose such an obligation 
was not questioned by the respondent or touched upon by the court, 
and this case, therefore, seems to concede that the legislature has 
such power. 

It is apparent from these decisions and others which might be 
cited that the courts concede to the legislative arm of the government 
full power to impose obligations upon street railway companies as 
to the pavement, repavement or repair of such parts of streets as 
are peculiarly appropriated to their use, and that such legislation is 
justified either as an exercise of the police power or the reserve 
power to alter, amend or repeal charters. John Hittard. 



THE INCORPORATION OF TRADE UNIONS. 

The recent finding of the jury against the Society under the de- 
cision of the House of Lords in the case of the Taff Vale Ry. v. The 
Amalgamated Society of Railway Servants, (1901) A. C. 426, is 
affording an occasion for considerable comment on the part of the 
public press, a comment, which it would seem, was somewhat tardy 
when we recall that the decision itself was rendered in July, 1901. 
It was then held that a trade union registered under the Trade 
Union Acts of 1871 and 1876, though not a corporation, might be 
sued in its registered name, and was collectively responsible for the 
acts of its members. It has been referred to as the most important 



